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Issued by: Deputy Commissioner, Central Excise, Din: Kaloi, A'bad-111.
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Name & Address of the Appellant & Respondent

Mis. Raajratna Electrodes Pvt. Ltd.

al{ anf@a ga 3r@ 3mar arias rra aar & at as gror uR zunfenf f
a; Ty Fer 3f@art at r&ta zn grtarvr maga aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

«dlal gr]err 3la :
Revision application to Government of India :

(1) it 3arl zrea 3rf@fr, 1994 c#r tITTT 3ifa Rt4 4al mg +Tai a
qalrr err "cjjl" "ij""Cf-tffiT cB" "\:l"~~ cB" 3TTfl"@ "Tffia:ruT 3~

0

3TTR ~. 'lffi"t1" W"cjj"R,

faa +iaau, zuq fa, a)en #ifkra , la tua, ir if, feat : 110001 cnl"
c#r fl ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) afe ma l gtR # mah ua # rR afar fa4t rug( u 3ra rar
i zu fa#l arr qiqusrrrma a urd g mf , u fa arr zu rusr
ark ae hat arar m fcRfr ~0-s!lllx "B m "BIB c#r ffi<TI cB" ara g& s 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) a a are fat r; u qr RufRa ml R z mr # fa~fut suzir zye
~ "BIB LR Gr«yeR a i \YJ1" 'lffi"t1" # are fa4l ; u get # Plll1f?lct
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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tT 3fiwr '1(ltlc;1 cBI '1(ltlc;1 ~ cf> 1fTTfA cf> ~ \JlT ~~ l=fR=f ctr~ 6 ~
~ ~ \JlT ~- tTRT ~ frn:r:r cf> '.ici 1Rlcti ~. ~ ct> m tJTfur m ~ ~ .m
arfa atf,frq (i.2) 1998 tTRT 109 8RT~~ Tf1Z "ITT I
( d) C_redit" of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) data sail zreas (sr8a) Ramrait, 2001 cfi AW£ 9 cfi 3TTfTffi fctf.ifcft:c ~ ~
~-a # al ufii i, hf sr? a uR am2 fa Raia #h l=ITT:r cfi 'lftm ~-~ ~
37fl am? al a-a ,faji er 5fr ama fa stat a1Reg1 s# arr 41al g. l
:!{,cll~fl4 cfi 3icfr@ tTm 35-~ # R~ iti- cfi :fTTfR cfi tfWf cfi w~ €r3TR-6 'cfR'fFluf
'lfr 6FlT ~,

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RR4Gr 3m4a a parer Ggj ica an v ala q?t zu sa a zt al nr1 2oo/
~ :fTTfR ctr \i'ITT" 3TTx "isl""ITT viav Va alavnr st m 1 ooo 1- ctr ffi :fTTfR ctr
GI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

#tar gca,a sqra zye vi ara 3r)au naferau ,fa 3rf):
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) a#ta sqra zcn 3rf@en~zu, 1944 ctr tTffi 35- uom/35-~ cfi 3icfr@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affar earia vi#fer aft ms ft zrca, 4ta sari zyea ya jar
34l#tr +nrzrf@raw # fats 4)feast awe cia i. 3. 3ITT. cf>. ~. ~~ cm- 10T

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, Q
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

() saafRaa 4RR 2 («)a aarg ryar # srara #t srft, ar4hat m i ft
zrcen, a€hr grad zca vi hara r4Rt1 +nznf@raw (Rb) # ufa 2ti 9fa,
3lt;l-fc;ltjlc; # 3TT-20, ~~ t;lffc:lc&t cf>l-lli'3°-s, li"£ITUfr rfTR, 3lt;l-fc;ltjlc;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) a4tu Gnaa zyea (3ra) Ruma«a1, 2001 ctr tTffi 6 cfi 3TTfTffi ~ ~--~-3 # Rmfu=r
fag 3r4var 37fl; nnf@era0i at n{ 3rah f@sg 3rat fh T; 3reg at a ujf fed
ii sq zca #h in, an Rt min itn mrzn uif 6T; 5 c>rrur m '3xffl cn1, t cffit
~ 1 ooo / - ffi ~ mTfr I uiia zyca at iq, an at "l-fM 3ITT "C"!1TI"[ff 1TllT ~
~ 5 c>rrur m 50 "C"!ruf cfcp m m ~ sooo /..,. ffi ~ mTfr I "isl""ITT ~ ~ cffl" i:rrrr,
~ cBT l=fPT 3Tix nunmn uifn ; so Gara a sa un & azi T; 1oooo/- #)
ft eht I ctr ffi -li51llcf> -<ftifc'.1-< cfi ""1Tl=f "ff alfia aa rue a i ier at \ifm I "ll5
Wfc ~ ~~ cfi fcITT:fr rffriC'f -li I tjisJAcf> af?f cfi ~ cm wm cBT m ~

The appeal to the Appellate Tribunal shall be filed in quadruplic~f:ii~+-;J;J{~as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be'tacc6m:[)i~~f~'d ~gAf~st
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5{~~9¢/- arlq}JWs.1 O!~Q$h
where amount of duty/ penalty/ demand/ refund Is upto 5 Lac, 5 Lac to 50~~oiand@,,lt~e 5'~1Ji..efc
respectively in the form of crossed bank draft in favour of Asstt. Registar. oi~~f a, y. "A»ureAo k

gr5eta;
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribt,mal is situated .

$i;3' st° ± ·+#$

(3) lf~ ~~ B ~~ JroTI <ITT wncrn ~ t m~~~~ IBc: m <ITT~~
ct1T 'fl fcITTIT ura aRe; ga z # ta g@ ft fa far ult arf 'fl aa a fg aenfrf 3r@lira
urznf@raw a) ya 3rf)a u a{tuaat vs an4a fhu vlTffi t; I

In case of the order covers a number of order~in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC'lll ~~1970 lfm mnm c!fl"~-1 cf> 3lWm~~~
sq 37re4a u G 3reg zqenferf fufu ,feral a sm? a gal #l va qR s
'xti.6.50 tWf cfJ1 qr11cl yca feam star Ru
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga ail vi±fer +mii ail firv a} ar frr:li:rr c!fl" 3ffi 1fr UTA.~ fcn<:IT ~ %
\iTI" Rt z«ca, 4a sna zyca vi arm 3r4)#tu unfeaur (aruff@fen) f.n:r:r, 1982 B
RfITT=r % I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftmr era, ±c4tr 3era areas vi hara 3rd#hr qrf@awr (g=ta ) #uf 34hi #mi
#ctr sea era3rf@fr, &&yy Rt nr 39a 3iaafr fa,an(in-) 3rf@)fr2&¥(2er #

..:, .
i€arr 2s) feciia : s.,2ytr Ra,Rh 3rf@fr, r&&y Rtnr3 a 3iaafr iars as 3ft rar#t
nr{&, aatufarRr are qa-«rf@r sa #ca 3fGarf ?, aarf faz nr a 3ialas#tat art
3r4fRaer rfgrar matsw.rf@ea gt
a4hr sen graviparah 3iaafa far az grafRa= anfa?..:, ..:,

(i) enrT 11 it, t-~~~
(ii) adz sm # aa afar
(iii) al sa f@um1a#h h fu 6 a 3iaifr 2zr ta#

_, 3m7atagrfzrg fagr enrah7an far#hr (i. 2)~-2014 c);- 3ITTF3f~~~~~ c);

~a=r~~3wff-qcj- 3ftfh;rcfit iiflof .=rffetn-rl. . "

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) -~~rc);-IDB"3ftfu;r~c);-~a,\5ftTT\Wcn:mnTT\Wcn"m''c;VS fclqtRa m-mmar~"JTV\Wcn'
c);- 10% 9ra1marw 3ilgfaha avs \'cl q IRa m- i'f6f °GUs c);- 10% 3·arcul5raft&]

..:, ..:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and Re,r.ialtt~~n dispute, or
penalty, where penalty alone is in dispute." /~~~,[:,;,t~;~
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ORDER IN APPEAL

V2(72)1 19/Ahd-III/I5-16

This appeal has been filed by Mls Raajrata Electrodes Pvt Ltd., Plot No.69,

Bileshwarpura, Ahmedabad-Mehsana Highway, Taluka Kaloi, Dist. Gandhinagar,

Gujarat (for brevity-"the appellant") against order-in-original No.10/ST/Ref/DC/15-16

dated 21.01.2015 (hereinafter referred to "the impugned order') passed by the Deputy

Commissioner, Central Excise, Kalol division, Ahmedabad-III (hereinafter referred to as

"the adjudicating authority").

2. Briefly stated, the appellant has filed a refund claim for Rs.89,205/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved are [i] Goods Transport

Agency Service; and [ii] CHA Service. The adjudicating authority, vide the impugned

order has rejected the refund primarily on the ground that the appellant being a

manufacturer-exporter, the 'place of removal' was the "port of export, for them; and that

since these services were rendered upto the 'place of removal', refund ought not to have

been allowed in view of Sr. No. 1(a) of notification No. 41/2012-ST dated 29.6.2012,

which states that the . taxable services should have been used beyond the 'place of

removal', in order to qualify for rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the ·Central Excise Act, the place of removal is a

factory of the appellant.

4. The appellant, vide their letter dated 21.10.2016 has waived personal hearing in

the matter and requested to decide the case on the basis of amendment to Notification

No.41/2012 with retrospective effect from 01.07.2012 to 02.02.2016.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016-

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definitio al.

0

0
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6. The relevant excerpts of the notification No. 41/2012-ST are as follows:

Provided that- so.. • at:
(a) the rebate shall be granted by way of refund ofservice taxpaid on the specified services.

Explanation. - For the purposes of this notification,
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export ofsaid goods;
(ii} in the case ofgoods other than (i) above, taxable services usedfor the
export of said goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (C) of
clause(!) of rule (2) of the CENVAT Credit Rules, 2004; ·

(B) "place of removal" shall have the meaning assigned to it in section 4 of rhe Central
Excise Act, 1944 (1 of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely 
'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(6ii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from the factory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/lCDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the· 'place of removal', for the export

of the said goods and which are not mentioned in sub-clauses (A). B) (BA) and (C) of

clause (I) of rule (2) of the CENVAT Credit Rules. 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Deputy

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth-se~eL~~• clauses<&6 'm»
(A) and (B) of Explanation contained in notification No. 41/2~'2_;~T;~~t~~,12~ ;.~012,

'RS$/ » a/:; "~l/ '\Y ';J ':, c':','vs 2!3}'l <

1't: ~ f(:' '·"w· ~ .....\ ·?: g
o .-.• ?
,- ok +!£ ,A?
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were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. (1) The notification ofthe Government ofIndia in the Ministry ofFinance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A ofthe Finance
Act, 1994 granting rebate ofservice tax paid on the taxable services which are received by an
exporter ofgoods and usedfor export ofgoods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column, (2) ofthe Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) ofthe Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to .be, and always to have been, for all prposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been inforce
at all material times. 2) Rebate ofall such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate ofservice tax under sub-section (2) shall be made within the period ofone month from the
date ofcommencement ofthe Finance Act, 2016.--

THE TENTH SCHEDULE
0

(See Section 160)

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:- · --
()in the case ofexcisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture ofthe said goods,
for their export;";

Period of effect of
amendment
1" day ofJuly 2012 to
3" day February,
2016.

(both days inclusive)

0

(b) clause (BJ shall be
omitted.

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 i notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for ~

refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service us ·
ONER (Ao

beyond the factory gate or place or premises of production of manufacturing, etc. · • •

thus be 'specified services' as per notification supra, and would thus be eligi ¾,a
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refund, provided other conditions of the notification are met. In view of above discussed

legal position, the impugned order holding that the services under consideration were

rendered upto the place of removal, port being the place of removal - becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned. order

become non-est. Hence, the impugned order is set aside and allows the appeal. The case

is remanded to the adjudicating authority to decide the matter afresh, in view of the

foregoing discussion.

Date.g7/10/2016 lul.-'
(Uma Shanker)

Commissioner (Appeal-I),
Central Excise, Ahmedabad

0

C

Attested

2s.lo4to
(MohananV.V) 1

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To
M/s Raajratna Electrodes Pvt Ltd.,
Plot No.69, Bileshwarpura, Ahmedabad-Mehsana Highway,
Taluka Kalal, Dist. Gandhinagar, Gujarat

Copy to:
1; The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. Jhe Deputy/ Assistant Commissioner, Central Excise, Kalal
5./Guard file.
6. P.A




